As a Wisconsin nonprofit, aren’t we afforded some protection liability for our directors and officers under state law?  Do we need to carry Directors and Officers liability insurance?  If so, what kind of coverage should we consider?

Under Wisconsin law, directors and officers of a nonprofit corporation will generally not be held liable for failing to perform the duties of their office.  This protection from liability does not apply if the director or officer is found to have engaged in “culpable conduct” associated with the breach.  In addition, the protection does not extend to certain types of actions filed by a governmental agency or created by state or federal law, and to problematic loans or unlawful distributions made by the nonprofit corporation.    

Directors and Officers liability insurance (“D&O Insurance”) is a good idea for a nonprofit corporation to carry.  When a person becomes a director or officer of a nonprofit corporation, he or she assumes a level of responsibility for the organization.  With this responsibility, comes exposure to possible claims for not running and managing the nonprofit organization appropriately.  These types of claims can be filed by various persons and they are generally categorized as a “breach of fiduciary duty”.  A director or officer could also be named in an employment related suit if the nonprofit corporation has employees. 

Although Wisconsin law provides protection from liability for directors and officers, this does not prevent a lawsuit from being filed.  If a lawsuit is filed, the nonprofit corporation and/or the director/officer would still need to defend themselves.  D&O Insurance could provide assistance in this situation.  D&O Insurance policies vary greatly.  When shopping for a policy, there are three major items to keep in mind: who is covered and who is not; what types of lawsuits are excluded from coverage; and what is the rating/payment history of the underwriter.
All D&O Insurance policies cover directors, officers and key employees (usually the executive director).  Please be aware that many D&O Insurance policies do not cover staff or volunteers.  In addition, D&O Insurance policies usually exclude employment- related claims and non-monetary claims.  If an organization believes that its directors and officers may face exposure to these types of claims because of its exempt-purpose mission, the organization may want to search for a D&O Insurance policy that provides this type of coverage.  Finally, it is important that a nonprofit corporation investigate the insurance underwriter, the financial integrity of the insurance company and whether they are admitted to provide insurance in the State of Wisconsin prior to purchasing a D&O Insurance policy. 
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